iNDIAN
5M0RE5
Ph 727.595.4020 Fax 727.596.0050
19305 Gulf Boulevard, Indian Shores, FL 33785
www.myindianshores.com

JOINT PLANNING, ZONING AND BUILDING COMMITTEE AND
TOWN COUNCIL WORKSHOP
TUESDAY, MAY 11, 2021, BEGINS AT 3:00 PM
INDIAN SHORES MUNICIPAL CENTER 4th FLOOR
ITEM#

AGENDAITEM

1.0

Consideration of approving the Joint Planning, Zoning and Buildinj’
Committee and Town Council Workshop agenda for May 11, 2021.

2.0

Comments from the public on any agenda item.

3.0

Attorney Kardash to provide a review of the difference between quasijudicial hearings and regular public hearings and procedures for both.
(Ref.: pgs. 1-17)

4.0

Discussion on Comprehensive Plan and potential land use change policy
revisions regarding density in the Coastal High Hazard Area.
(Ref.: pgs. 18-40)

5.0

Discussion regarding a proposed ordinance to limit curb cuts onto Gulf
Boulevard between l93 Avenue East and 191st Avenue East.

6.0

Meeting adjournment.
PLEASE SILENCE ALL CELL PHONES
PLEASE LIMIT PUBLIC COMMENTS TO 4 MINUTES

Freddie Lozano
Town Clerk
Any person who decides to appeal any decision of the Planning, Zoning and Building Committee and the Town Council with respect to
any matter considered at any such meeting wi/I need a record of the proceedings, and for such purpose, may need to ensure that a
verbatim record of the proceedings is made, which record includes that testimony and evidence upon which the appeal is to be based.
Any person with a disability requiring reasonable accommodation in order to participate in this meeting should contact the Town Clerks
office with your request within 24 hours prior to the start of the meeting. Phone 727.595.4020, Fax 727.596.0050.

Patrick C. Soranno

Mike Hackerson

Diantha Schear

Michael (Mike) Petruccelli

William F. (Bill) Smith

Mayor

Vice Mayor

Councilor

Councilor

Councilor

Bonnie Dhonau

Richard (Rick) Swann

Susan L. Scrogham

Freddie G. Lozano

Regina Kardash, Esq.

Town Administrator

Chief of Police

Director of Finance
and Personnel

Town Clerk

Town Attorney

Quasi-Judicial Proceedings:
The Rules of Playing Judge and Jury
Presented by:
Regina A. Kardash, Esq.
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Why are we here?
“We will be respectful of one another even when
we disagree. We will direct all comments to the
issues. We will avoid personal attacks. Politeness
costs so little.” - Abraham Lincoln
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What Does Quasi-Judicial Mean?
According to the Florida Supreme Court in BOCC of Brevard
County v. Snyder, 627 So.2d 469 (Fla. 1993):
A local government’s action are “quasi-judicial” where the decision is
one that:
Has an identifiable impact on a limited number of persons or
property interests;
Is contingent on facts arrived at from distinct alternatives presented
at the local government hearing; and
Can be viewed as policy APPLICATION, rather than policy
setting.
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What Does Quasi-Judicial Mean?
In English:
Application of previously established criteria to a set of facts and
circumstances.
Quasi-judicial determinations have the force and effect of law.
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According to the Courts…
• Local hearing procedures used to debate and decide quasi-judicial
land use decisions must honor the expectations of both property
owners and the general public that the following procedural
requirements will be achieved:

• Fundamental fairness to all participants;
• Objective application of the law to the facts presented;
and
• A reasonable opportunity to be heard on the issue at
hand.
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Circuit Court Review of Local Government
Quasi-Judicial Decisions
• Whether procedural due process was afforded;
• Whether the administrative body applied the correct law; and
• Whether its findings are supported by competent substantial
evidence.
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What does “Procedural Due Process” require?
• A hearing where evidence and testimony are taken
and considered.
•

Must be under oath.

• The applicant and public are given a reasonable
opportunity to present the request and rebut
information at the hearing.
• The Florida Supreme Court has solely clarified that
such hearings DO NOT have to meet the formal rules
of evidence.
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Ex Parte Communications
• Contacts made by one party
to a proceeding with the
decision maker outside of
the context of the hearing.
• Communications made off
the record and intended to
influence the decision maker
undermine the concept of an
impartial, neutral decision
maker.
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No Ex Parte, No Problems
•

Communications with the decision maker prior to a quasi-judicial
hearing render the final decision on that matter presumptively prejudicial
to those who were not parties to the prior communication.
•

•

The average constituent is not aware of the difference between a legislative and quasijudicial matter.

Discussion are not presumed to be prejudicial to actions taken by the
board or commission as long as the proper disclosure is made prior to or
at the hearing.
•

However, due process and the right to a fair hearing still apply in quasi-judicial
matters. Thus, by publicly taking a position either for or against a quasi-judicial
matter prior to the actual hearing date, a quasi-judicial officer subjects himself to
being disqualified from taking any official action on the matter.
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Am I applying the correct law?
•

The decision-making body conducting the hearing must
apply the applicable to the matter at hand.
•

•

•

The body must apply the law as it exists, rather than how a
member or members might LIKE it to be.

The requirement that the hearing body limit itself to
considering fact and apply the law to the matter properly
before it is the principal limitation on the quasi-judicial
power.
The applicant will have the burden of proof to
demonstrate they meet the applicable criteria.
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Substantial, Competent Evidence:
1. Findings of Fact.
2. Expert Testimony.
3. Citizen Testimony.
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Citizen Testimony

• Unacceptable Citizen Testimony
• Acceptable Citizen Testimony
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Judicial Review by Florida’s District Courts of
Appeal
The Court’s review is limited to solely two
issues:
1. Whether the circuit court afforded
procedural due process.
2. Whether the circuit court departed from the
essential requirements of law.
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Hearing Procedure:
I.

Open the Public Hearing
I.
II.
III.
IV.
V.

Town Presents
Applicant Presents
Proponents
Opponents
Rebuttal

II. Close the Public Hearing
I.

Deliberation by the Board or Council
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Legislative Hearing Process:
• Board notice and Public Notice
• Public testimony: consideration of pure preferences
and opinions, conjecture and assumptions.
• Substantial discretion: policy-makers.
– Fairly debatable standard: The Court may not second guess
the wisdom of the local government’s action, and must
affirm if there is any reasonable basis for the decision and
that there are no constitutional violations.
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Legislative Public Hearings:
I. Read the Title of the Legislation into the Record
II. Open the Public Hearing
I. Proponents
II. Opponents
III.Close the Public Hearing
IV.Debate and Decide
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QUESTIONS?
Regina A. Kardash
rkardash@swflgovlaw.com
(941) 306-4730

Persson, Cohen & Mooney, P.A.
Offices Located in:
Lakewood Ranch & Venice
www.swflgovlaw.com
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David P. Persson**
Andrew H. Cohen
Kelly M. Fernandez*
Maggie D. Mooney-Portale*
R. David Jackson*
Regina A. Kardash*
Lori M. Dorman
Andrew W. Mai

Telephone (941) 306-4730
Facsimile (941) 306-4832
Email: rkardash@swflgovlaw.com

* Board Certified City, County and Local Government Law
** Of Counsel

Reply to: Lakewood Ranch

MEMORANDUM
TO:

Town of Indian Shores Planning and Zoning Board, and Members of Council

FROM:

Regina A. Kardash, Esq. B.C.S., Town Attorney

DATE:

May 11, 2021

RE:

Comprehensive Plan Policies
The Town adopted its most recent Comprehensive Plan on August 15, 2018, under Indian Shores

Ordinance 2017-03. A question has arisen regarding the consistency of policy provisions and applications
contained in the Town’s Comprehensive Plan specifically dealing with density increases. As a matter of
general policy, the Town does allow for density increases in the Coastal High Hazard Area (CHHA), which
encompasses most of the area within the Town. This is set forth under the Coastal Management and
Conservation Element, Goal 2, Objective 2.1, as follows:
“The Town shall restrict development and redevelopment densities to those adopted in the Future
Land Use Element and shall limit the expenditure of public funds in Coastal High Hazard Area to
those facilities necessary for the protection of health and safety. All building and development
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activities in these areas shall be conducted in such a manner as to lessen the existing danger to life
and public and private property.”
This language demonstrates an adopted policy of the Town that the current densities provided in
the CHHA will not increase, which limits all land use plan amendments from certain land use categories to
another. The highest density land uses in the Town’s zoning code are the ROR (Residential/Office/Retail)
and RFM (Resort Facilities Medium) categories which both have a density of eighteen (18) units per acre;
then the lowest densities include the T/U (Transportation Utility), I (Institutional), P (Preservation), and
R/OS (Recreation/Open Space) categories which all have densities of zero (0) residential units per acre.
There is currently nothing in between the high density of eighteen (18) and the low of zero (0) density
categories.
On page fifty-one (51) of the Data & Analysis section of the Comprehensive Plan, the Town provides
the following statement on the CHHA:
“The definition of the coastal high hazard area (CHHA) is pursuant to Section 163.3178(8), Florida
Statutes, which includes the area below the elevation of the category 1 storm surge line as established
by the Sea, Lake, and Overland Surges from Hurricanes (SLOSH) computerized storm surge model.
Map 3: Coastal High Hazard Area depicts the location of the CHHA. As of the 2016 update of the
SLOSH model, the CHHA covers virtually the entire land area of the Town.
Any Future Land Use Map (FLUM) amendments that increase densities or intensities in the CHHA
are subject to limitations of the state statutes and the Countywide Plan for Pinellas County.
However, the Town has adopted policies in its Coastal Management and Conservation Element
stating that it will not amend the FLUM to increase densities or intensities within the CHHA.”
This language, although not permissive, contemplates that density increases and development can
occur in the CHHA, provided certain standards are met, but then specifically states that the Town has
adopted policies that prohibit the same. In comparing the stated sections side-by-side, the Town should
look to clarify its position and understand the consequence of the policy statement adopted.
The Town currently has two properties that are designated as Institutional and two properties that
are designated Transportation Utility, with the remaining four land use categories distributed generously
throughout the Town. I have included the FLUM with this memorandum for reference and review, and
Forward Pinellas has been invited to discuss in further detail the consequence of any policy changes and
restraints under the Pinellas County Comprehensive Plan and FLUM.
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Town of Indian Shores

2018 Comprehensive Plan

Policy 1.8.2
The Town shall require the protection of coasta l vegetat ive communities, coast al wildlife
ha bitats, and dune syst ems from the adverse effects of development .
Policy 1.8.3
Dredge and fill activities sha ll be permitted consistent with st ate and regional regu lat ions.
Goal 2: To provide a set of guidelines for development that protects the lives and property of
its residents from the effects of natural hazards.
Objective 2.1
The Town sha ll restrict development and redeve lopment densit ies t o those adopted in the
Fut ure Land Use Element and shall lim it the expenditure of public funds in Coasta l High Hazard
Area to those facilities necessary for the prot ection of health and safety. All bu ilding and
development activities in these areas sha ll be conducted in such a manner as to lessen the
existing danger to life and public and private property.

Town of Indian Shores

Data & Analysis

Evacuation Study prepa red by the Tampa Bay Regiona l Plan ni ng Counci l, and countywide
evacuation procedu res.
B. Coastal High Hazard Area

The defin it ion of the coa stal high haza rd area (CHHA} is pursuant to Section 163.3178(8), Florida
Statutes, w hich includes the area below the elevation of the category 1 storm su rge lin e as
established by t he Sea, La ke, and Overland Surges from Hu rrica nes (SLOSH) computerized storm
su rge model. Map 3: Coastal High Hazard Area dep icts t he location of t he CHHA. As of t he 2016
update of the SLOSH mode l, the CHHA covers virtua lly t he entire land area of the Town.
Any Future Land Use Map (FLUM) amendments t hat increase densit ies or intensit ies in the CHHA
are subject to li mitations of t he state statutes and t he Countywide Plan for Pinellas County.
Howeve r, t he Town has adopted policies in its Coasta l Management and Conservation Element
stating t hat it w ill not ame nd t he FLUM to increase de nsities or intensities w it hin t he CHHA.

May 11, 2021 - Joint PZB and Town Council Workshop Agenda Packet

Reference | Page 20

__

Ja
SV

FORWARD
PINELLAS
Integratino rand Use & Transportation

Town of Indian Shores
PZB/Town Council Workshop
FLU and Comprehensive Plan Amendments

Mayll,2021

May 11, 2021 - Joint PZB and Town Council Workshop Agenda Packet

Reference | Page 21

Q
W
a
a

lID
May 11, 2021 - Joint PZB and Town Council Workshop Agenda Packet

Reference | Page 22

18455 Gulf Blvd
Coastal High Hazard Area
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Comprehensive Plan Amendments in the Coastal High Hazard Area
Local governments should consult their comprehensive plans when seeking land use changes within the Coastal High Hazard Area to ensure that potential
changes are not in conflict with goals, objectives, and policies within the Coastal Management Element.
Section 163.3178(9), Florida Statutes, provides that a proposed comprehensive plan amendment shall be found in compliance with state coastal highhazard provisions if:
The adopted level of service for out-of-county hurricane evacuation is maintained for a category 5 storm event as measured on the Safuir-Simpson
scale; or
A 12-hour evacuation time to shelter is maintained for a category 5 storm event as measured on the Saffir-Simpson Scale and shelter space
reasonably expected to accommodate the residents of the development contemplated by a proposed comprehensive plan amendment is available;
or
Appropriate mitigation is provided that will satisfy subparagraphs 1. or 2. Appropriate mitigation includes payment of money, contribution of land,
and construction of hurricane shelters and transportation facilities. Required mitigation may not exceed the amount required for a developer to
accommodate impacts reasonably attributed to development. A local government and a developer shall enter into a binding agreement to
memorialize the mitigation plan.
For those local governments that did not established a level of service for out-of-county hurricane evacuation by July 1, 2008, the level of service
shall be no greater than 16 hours for a category 5 storm event as measured on the Saffir-Simpson scale.
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Comprehensive Plan Amendment Process
In order to amend the comprehensive Plan to allow an increase in density/intensity in the CHHA,
the Town must:
1, Submit the proposed amendments to the Florida Department of Economic Opportunity (DEO),
addressing the criteria in the aforementioned Florida Statutes Section 163.3178(9)
2. The DEC then has 30 days to review the proposed amendments and provide comments and
revisions
3. The Town can then review and incorporate DEC’s revisions and move to adopt the proposed
changes and resubmit to DEC
4. DEC then has an addition 30 days to review the adopted changes
5. The Town must also submit their changes to Forward Pinellas for a formal Consistency Review

*

5
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SEC. 4.2.7
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The Pinellas Planning Council and the Countywide Planning Authority shall deny an
amendment to the Countywide Plan Map within the Coastal High Hazard Area {CHHA)
which results in an increase of density or intensity; except that they may, at their sole and
absolute discretion, consider approving such amendment based upon a balancing of the
following criteria, as are determined applicable and significant to the subject amendment:
A.

Access to Emergency Shelter Space and Evacuation Routes —The uses associated with
the requested amendment will have access to adequate emergency shelter space as
well as evacuation routes with adequate capacities and evacuation clearance times.

Countywide Rules
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B.

Utilization of Existing and Planned Infrastructure The requested amendment will
result in the utilization of existing infrastructure, as opposed to requiring the
expenditure of public funds for the construction of new, unplanned infrastructure
with the potential to be damaged by coastal storms.

C.

Utilization of Existing Disturbed Areas The requested amendment wilt result in the
utilization of existing disturbed areas as opposed to natural areas that buffer existing
development from coastal storms.

D.

Maintenance of Scenic Qualities and Improvement of Public Access to Water The
requested amendment will result in the maintenance of scenic qualities, and the
improvement of public access, to the Gulf of Mexico, inland waterways (such as Boca
Ciega Bay), and Tampa Bay.

E.

Water Dependent Use
dependent.

F.

Part of Community Redevelopment Plan The requested amendment is included in
a Community Redevelopment Plan, as defined by Florida Statutes for a downtown or
other designated redevelopment areas.

G.

Overall Reduction of Density or Intensity —The requested amendment would result
in an increase in density or intensity on a single parcel, in concert with corollary
amendments which result in the overall reduction of development density or
intensity in the surrounding CHHA.

H.

Clustering of Uses The requested amendment within the CHHA provides for the
clustering of uses on a portion of the site outside the CHHA.

—

—

—

—

The requested amendment is for uses which are water

—

—

Integral Part of Comprehensive Planning Process The requested amendment has
been initiated by the local government as an integral part of its comprehensive
planning process, consistent with the local government comprehensive plan.
—
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Recap
• In order to allow a residential use on this property, the Town must first amend
the text of its comprehensive plan to allow for potential
densitylintensity increases in the CHHA
• Amending the comprehensive plan allows those changes to apply generally
to all parcels in the Town, not just this specific site
• This will need to be reviewed by the State and Forward Pinellas

8
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18455 Gulf Blvd
Current Countywide Plan Map
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18455 Gulf Blvd
Current Countywide Plan Map
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Recap
• After amending the Comprehensive Plan to allow for changes generally, the
Town will need to approve an amendment on this specific site by
proposing an amendment to a different category
• This specific amendment will still need to be reviewed by the State and
Forward Pinellas, because the amendment to this specific site would
increase density in the Coastal High Hazard Area
• Amending to the Institutional category will allow for a more streamlined
review process from Forward Pinellas, with no public hearings required

a

11
p
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Countywide Categories

& Services (R&S)

mployment (E)

Local FLU Categories
Resort Facilities Medium
Resort Facilities High
Commercial Recreation
ResidentiaUOffice/Retail
Commercial Neighborhood
Commercial Limited
Commercial General
Industrial Limited
Industrial General

PubliclSemi-Public (PISP)

Institutional
Transportationlutility (includes Overlay)
P
tOveth
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SEC. 4.2.7
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The Pinellas Planning Council and the Countywide Planning Authority shall deny an
amendment to the Countywide Plan Map within the Coastal High Hazard Area {CHHA)
which results in an increase of density or intensity; except that they may. at their sole and
absolute discretion, consider approving such amendment based upon a balancing of the
following criteria, as are determined applicable and significant to the subject amendment:
A.

Access to Emergency Shelter Space and Evacuation Routes The uses associated with
the requested amendment will have access to adequate emergency shelter space as
well as evacuation routes with adequate capacities and evacuation clearance times.

Countywide Rules
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8.

Utilization of Existing and Planned Infrastructure The requested amendment will
result in the utilization of existing infrastructure, as opposed to requiring the
expenditure of public funds for the construction of new, unplanned infrastructure
with the potential to be damaged by coastal storms.

C.

Utilization of Existing Disturbed Areas —The requested amendment wilt result in the
utilization of existing disturbed areas as opposed to natural areas that buffer existing
development from coastal storms.

D.

Maintenance of Scenic Qualities and Improvement of Public Access to Water The
requested amendment will result in the maintenance of scenic qualities, and the
improvement of public access, to the Gulf of Mexico, inland waterways (such as Boca
Ciega Bay), and Tampa Bay.

E.

Water Dependent Use
dependent.

F.

Part of Community Redevelopment Plan The requested amendment is included in
a Community Redevelopment Plan, as defined by florida Statutes for a downtown or
other designated redevelopment areas.

G.

Overall Reduction of Density or Intensity —The requested amendment would result
in an increase in density or intensity on a single parcel, in concert with corollary
amendments which result in the overall reduction of development density or
intensity in the surrounding CHHA.

H.

Clustering of Uses The requested amendment within the CHHA provides for the
clustering of uses on a portion of the site outside the CHHA.

—

—

—

The requested amendment is for uses which are water

—

—

Integral Part of Comprehensive Planning Process The requested amendment has
been initiated by the local government as an integral part of its comprehensive
planning process, consistent with the local government comprehensive plan.
—
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Tier II Amendments

•

Tier II amendments are pursuant to the requirements of Countywide Rules Section 6.2.3.5, which
also include addressing the same CHHA balancing criteria mentioned before

•

Tier II amendments require a public hearing before the Forward Pinellas Board

•

The Forward Pinellas Board then makes a recommendation to the Board of County
Commissioners acting as the Countywide Planning Authority

•

The Tier II amendment would still be required to be reviewed by the State

15
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Tier I vs Tier II amendments

Tier I

Tier II

Current and Future land
use corresponds to SAME
designation on
Countywide Plan Map
(Does the color of the
Countywide Map change?)

Yes

No

If property is in CHHA,
mustaddressCHHA
balancing criteria

Yes

Yes

Public Hearings by the
Forward Pinellas Board
and Countywide Planning
Authority

No

Yes

16

May 11, 2021 - Joint PZB and Town Council Workshop Agenda Packet

Reference | Page 36

Final Recap
•

18455 Gulf Blvd is currently designated T/U, with an allowable density of 0 UPA

•

The entirety of the parcel is located in the CHHA
Any proposed amendment to this parcel would result in an increase in density/intensity
Town Comprehensive Plan Policies do not allow for increases in density or intensity in the CHHA

•

In order to allow this, the Town will need to amend through comprehensive plan through the State’s DEC
processes, which include consistency with Florida Statues

•

If approved by the DEC, the Town will then need to submit their amended Comprehensive Plan to Forward
Pinellas for a formal Consistency Review (does not require public hearings)

•

This will include adopting relevant Countywide Rules sections regarding amendments in the CHHA
Contingent upon approval of the above, the Town can then submit a request to Forward Pinellas to amend the
parcel at 18455 Gulf Blvd to a different category (Tier I or Tier II amendment)
17
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